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Spring 2013 First Assignments

Harrisburg Campus

COURSE TITLE NO SEC PROFESSOR DAY/TIME FIRST ASSIGNMENT
ADMINISTRATIVE 530 1 | SCHUCKERS MW 9:30 - 10:55 AM Casebook: Lawson "Federal Administrative Law" 6th edition
LAW (there will be a guaranteed buy-back on this book by the

bookstore) - For the first class: please read pages 34-40
(theories of agency behavior)-which theory is the most
realistic? - For the second class: please read pages 1-22 of
casebook + article entitled "The Rise and Rise of the
Administrative State" (to be distributed in the first class).
ADVANCED 784 1 CHARDO M8-925PM / TH6-7:25PM Please read from Allen, Stuntz, Hoffman, Livingston &
CRIMINAL Leipold, Criminal Procedure: Adjudication and Right to
PROCEDURE Counsel, pp. 3-39.
ADVANCED TRIAL 788 1 | BEHE W 8-9:50 PM No reading assignment due; lecture only
METHODS
BANKRUPTCY 738 1 MORINGIELLO MW 9:30 -10:55 AM Sign up on TWEN
Please sign up for the TWEN site. You will find the first
assignment on the class home page on TWEN.
BUSINESS 631 1 | COLE T6-725PM / TH830-9:55PM | Chap. 1, pp. 1-25
ORGANIZATIONS
CHARITABLE 845 1 FRIDAY M8 -9:50 PM First Assignment for 1/14: Intro and course review,
ORGANIZATIONS discussion of papers, Overview of Nonprofit Sector, Chapter 1,
pp 1-45, prepare for Introductory Problem.
CIVIL PROCEDURE II 504 N | FAMILY MTH 9:30 - 10:55 AM Sign up on TWEN

Casebook: 59-64; Whose Monet?: 189-217; Rules
Supplement: U.S. Const. art. III; 28 U.S.C. §§ 1331, 1332
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/FamilyJillE.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseSchedules.aspx
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COURSE TITLE

NO

SEC

PROFESSOR

DAY/TIME

FIRST ASSIGNMENT

CIVIL PROCEDURE II

504

NELSON

MTH 9:30 - 10:55 AM

Topic: Federal Question Subject Matter Jurisdiction:
“Arising Under”

Article TIT, 42 USC 1331 (Supp)

Casebook pp. 149-150, 153-161. (Concentrate on Testa,
Mottley, and note 8 pp. 160-61.), 579-581 (overview of jury
trial).

Mottley Study Questions (Pickup outside Secretaries” Office)

The Handouts II packet will be available in the bookstore
later in the semester.

CIVIL PROCEDURE II

504

CAPOWSKI

M 8:40-10:05 PM / TH 6 - 7:25
PM

Sign up on TWEN

Marcus, pp. 864-879, Const. Art. III, sections 1-2, 28 U.S.C.
sections 1257, 1331.

Syllabus will be posted on course TWEN site

CLINICAL
EXTERNSHIP

803

DURKIN / WILLIAMS

W5 -5:55 PM

Sign up on TWEN

CONFLICTS

700

GEDID

TTH 10:35 AM - Noon

Sign up on TWEN

Case book, Currie, Kay, Kramer, Roosevelt, Conflict of Laws,
pp. 1-26. We will spend substantial time on the first case,
which your authors use as a general introduction. Much of
the class will be spent on discussing the questions following
that case, so you may want to take a close look at them (the
case itself is very simple).

CONTRACTS I

508

COZZILLIO

WF 10 - 10:55 AM

Pick up syllabus from bin in front of Faculty Secretaries.

CONTRACTS II

508

KEARNEY

WF 10 - 10:55 AM

TBA

CONTRACTS II

508

ROBINETTE

T6-7:50 PM

Casebook 493-512 and Restatement (Second) sections 224-227.
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http://law.widener.edu/Academics/Faculty/ProfilesHbg/NelsonKatharineF.aspx
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
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COURSE TITLE NO SEC | PROFESSOR DAY/TIME FIRST ASSIGNMENT
COPYRIGHT & 734 1 | EVANS TTH 10:35 AM - Noon Sign up on TWEN
TRADEMARK
For Tuesday: pp. 1-9; 12-18
For Thursday: Read pp. 19-31 and transcript "Your Digital
Afterlife" at
http://m.npr.org/story/132617124; Do problem 2-1.
Register for class TWEN page and download syllabus.
CRIMINAL LAW 505 N | POWER TTH 2:30 - 3:55 PM Sign up on TWEN
Please sign up for the TWEN page for this course. The
reading for the first class is posted as a pdf in the Course
Materials section. Do Not Buy the casebook until fall grades
are released and you know that you are going to stay in the
course (you should attend class and be prepared to discuss
the reading from the first assignment, however). The
casebook is Ellen S. Podgor (and others) Criminal Law,
Concepts and Practice (Carolina Academic Press, 2d ed.
2009).
CRIMINAL LAW 505 P | DIEHM TTH 2:30 - 3:55 PM No first assignment due
CRIMINAL 506 1 | DIEHM WF 11:30 AM - 12:55 PM No first assignment due
PROCEDURE
EMPLOYMENT 832 1 | NELSON TTH 2:30 - 3:55 PM For Thurs. 1/10/12, please read Case book pp. xxvii-xxxi
DISCRIMINATION [“Note to Students”], and “Food for Thought” Handout (pick
up outside Secretaries” Office)
ENVIRONMENTAL 831 1 DERNBACH MW 3:30 - 4:55 PM Sign up on TWEN
LAW
Please read pp. 1 - 31 in the Environmental Law text.
ENVIRONMENTAL 915 1 KRISTL / GARGIULO | T4-6PM Read the Clinic Manual. A copy will be emailed to you by
LAW CLINIC January 4.
ENVIRONMENTALL 6061X 1 DERNBACH FULL DAY - HB CAMPUS - 1/4 Sign up on TWEN
Y SUSTAINABLE &1/7 (8:30am - 4:30pm)
Please review the syllabus on TWEN and read in preparation
DEVELOPMENT for the first day of cl The additional readi 11
(GRADED) or the first day of class. The additional readings are a

posted in “Course Materials.”
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/EvansTonyaM.aspx
https://wumail.widener.edu/wm/mail/fetch.html?urlid=0f9d6d55c2ac986a86f042693d04db34f&url=http%3A%2F%2Fm.npr.org%2Fstory%2F132617124%3B
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/PowerRobertC.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/DiehmJamesW.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/DiehmJamesW.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/NelsonKatharineF.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/DernbachJohnC.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesDe/KristlKennethT.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/DernbachJohnC.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseSchedules.aspx
https://lawschool.westlaw.com/shared/signon10.asp?path=%2Ftwen%2Fdefault.aspx&
https://lawschool.westlaw.com/shared/signon10.asp?path=%2Ftwen%2Fdefault.aspx&
https://lawschool.westlaw.com/shared/signon10.asp?path=%2Ftwen%2Fdefault.aspx&
https://lawschool.westlaw.com/shared/signon10.asp?path=%2Ftwen%2Fdefault.aspx&
http://www.neebo.com/Course
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COURSE TITLE

NO

SEC

PROFESSOR

DAY/TIME

FIRST ASSIGNMENT

EVIDENCE

836

CAPOWSKI

MW 1:30 - 2:55 PM

Sign up on TWEN

Evidence Under the Rules, pp. 1-4, 12-40, and problem 1-A.
Fed. R. Evid. 611

Syllabus will be posted on course TWEN site

FAMILY LAW

636

LOCKARD

M8-9:25PM / TH6 - 7:25 PM

Please read pp. 1 - 13 of the materials

FEDERAL COURTS

747

DIMINO

MW 11:10 AM - 12:35 PM

The required casebook is MICHAEL P. ALLEN ET AL.,
FEDERAL COURTS: CONTEXT, CASES, AND PROBLEMS
(Aspen Publishers 2009) (ISBN 978-0-7355-7480-9). A
supplement to the casebook will be distributed to you
electronically and is available at the faculty secretaries' office.

I strongly recommend, but do not require, that you obtain a
copy of ERWIN CHEMERINSKY, FEDERAL JURISDICTION
(6th ed., Aspen Publishers 2012) (ISBN 978-1-4548-0402-4).

For the first class, on January 9, please read pages Article III
of the Constitution, reprinted on pages 1024-25 of the
Casebook, plus pages 95-113 of the Casebook and page 9 of
the Supplement.

For the second class, on January 14, please read pages 113-34
of the Casebook and page 10 of the Supplement.

For the third class, on January 16, please read pages 134-59 of
the Casebook.

FEDERAL INCOME
TAX

610

HUSSEY

TTH 2:10 - 3:35 PM

Sign up on TWEN
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COURSE TITLE

NO

SEC

PROFESSOR

DAY/TIME

FIRST ASSIGNMENT

FIRST AMENDMENT

810

DIMINO

T10-11:50 AM

The required casebook is ARTHUR D. HELLMAN, ET AL,
FIRST AMENDMENT LAW: FREEDOM OF EXPRESSION
AND FREEDOM OF RELIGION (LexisNexis, 2d ed. 2010).
The book comes in hardbound (ISBN 978-1-4224-7030-5),
looseleaf (ISBN 978-1-4224-7732-8), and electronic (ISBN 978-
0-3271-7650-3) versions. I do not care which version you
purchase.

You must also obtain the 2012 Supplement to the Casebook
(ISBN 978-0-7698-5515-8). It is available in .pdf at

http:/ /www .lexisnexis.com/lawschool/study/texts/pdf/03
214 _03214-supp01.pdf; copies are available at the faculty
secretaries' office.

If you wish to buy a study aid, I recommend DANIEL A.
FARBER, THE FIRST AMENDMENT (Foundation Press, 3d
ed. 2010) (Concepts and Insights Series) (ISBN 978-1-59941-
751-6).

For our first class, on January 15, please read pages 89-121 of
the Casebook. In our second class, on January 22, we will
cover pages 51-70 of the Casebook's 2012 Supplement and
pages 69-83 of the Casebook itself.

FUNDAMENTALS OF
LAW

690

D. RAEKER-JORDAN

W 6-7:50 PM

Sign up on TWEN

Register for the course on TWEN - Fundamentals of Law-
Spring 2013 (Raeker-Jordan, Meadows), and complete the
First Assignment listed under "Course Materials."

IMMIGRATION

703

FAMILY

M6-725PM / T 7:35-9 PM

Sign up on TWEN

Assignment for Monday, 1/14: Ranking Exercise; News
Articles; Listen to The Story podcast (see TWEN for all of
these items).

Assignment for Tuesday, 1/15: 50-79 in casebook.

INTENSIVE LEGAL
ANALYSIS

511

FRUTH

TH 2:10-4 PM

TBA

INTENSIVE LEGAL
ANALYSIS

511

WILLIAMS

T2:10-4PM

TBA
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Academics/Faculty/ProfilesHbg/FruthAnnElizabeth.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
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COURSE TITLE NO SEC | PROFESSOR DAY/TIME FIRST ASSIGNMENT

INTENSIVE LEGAL 511 R A.SMITH TH6 - 7:50 PM TBA

ANALYSIS

INTERNATIONAL 752 1 BROWN T Noon - 1:50 PM Please read Chapter 1 pages 1 to 62.

ENVIRONMENTAL
I'will also cover Climate Change Science, Frequently Asked

LAW . .
Questions, The Encyclopedia of the Earth
http:/ /www.eoearth.org/article
/Climate_change_FAQs#How_do_we_know_that_the_CO2_
increase_is_caused_by_human_activities.3F

JUDICIAL 809 1 DURKIN / WILLIAMS | W5-5:55 PM Sign up on TWEN

EXTERNSHIP

L&G - PCN 6038X 1 | GEDID M5 - 5:55 PM Sign up on TWEN

PRACTICUM

LABOR LAW 758 1 | COZZILLIO M6-725PM / T7:35-9PM Pick up syllabus from bin in front of Faculty Secretaries.

LEGAL METHODS IT 510 N1 | HEMINGWAY M12:30-2:20 PM Please double click on the following assignment
attachment: '

LEGAL METHODS I 510 N2 | ANTHON M12:30 - 220 PM

LEGAL METHODS II 510 P1 | FRUTH W 12:30 - 2:20 PM

LEGAL METHODS II 510 P2 | ANTHON W 12:30 - 2:20 PM

LEGAL METHODS I 510 NP | SMITH M 12:30 - 2:20 PM

LEGAL METHODS II 510 R | HEMINGWAY T8-9:50 PM
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http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseDescriptions.aspx
http://law.widener.edu/Gateway/CurrentStudents/HarrisburgStudents/AcademicResources/CourseSchedules.aspx
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Legal Methods Il (All Sections)

TWEN

Section N1

e Please sign up for Professor Hemingway’s Legal Methods I & Il TWEN page.

Section P1

e Please sign up for Professor Fruth’s Legal Methods I TWEN page.

Week 1 Assignment (1/9-1/11)

e There will be no regularly scheduled Legal Methods class this week. In lieu of class, all students
should attend the “Writing Samples & Follow-Up Letters” Workshop:

0 Sections N1, N2, NP, P1, P2: Thur., Jan. 10 at 12:00-1:00 p.m. in L202
0 Section R: Thur,, Jan. 10 at 5:00-6:00 p.m. in L202

e CGL Section C (Lessons 1-4) — due by the end of the day on Fri., Jan. 11. [note: you will be
completing all CGL lessons and the Post-Test this semester.]

Week 2 Assignment (1/14-1/18)
e Reading Assignment for Class:

0 Syllabus & Course Policies — will be posted on your course TWEN page at noon on Sat.,
Jan. 12.

0 Dernbach —Read Ch 21, 23, & 26; skim Appendices C & D.
0 Oates (new book) — Read §§ 1.1-1.4 (including pp. 4-9).

e CGL Section E (Lessons 1-2) — due by the end of the day on Fri., Jan. 18.






jrschuller
File Attachment
LM2 Assignments.pdf
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COURSE TITLE NO SEC | PROFESSOR DAY/TIME FIRST ASSIGNMENT

LEGAL METHODS III 512 R1 | D. RAEKER-JORDAN M6 -7:50 PM Sign up on TWEN

- ADVANCED LEGAL

ANALYSIS Register for the course on TWEN - Legal Methods III:
Advanced Legal Analysis - Spring 2013 (Raeker-Jordan), and
complete the First Assignment listed under "Course
Materials."

LEGAL METHODS III 512 R2 | FOX M6 -7:50 PM Sign up on TWEN

- ADVANCED LEGAL
Read Chapters 1 and 15 of text. Scan: Patrick Meyer, 2012

RESEARCH . .
Law Firm Legal Research Requirements for New Attorneys,
available on TWEN course page under Readings for Course
or you can download from SSRN:
http:/ / papers.ssrn.com/sol3/papers.cfm?abbstract_id=2475
70

LEGAL METHODS III 512 N1 | TEPLITZ F9-10:50 AM No first assignment due

- DOMESTIC

VIOLENCE

LEGAL METHODS III 512 N2 | MAKOSKY TH1 -2:50 PM Sign up on TWEN

- WRITING FOR C\Apies . .

GENERAL PRACTICE (Legal Methods I11: Writing for General Practice, Spring 2013)

LEGISLATION 645 1 | DELIBERATO W 8-9:50 PM Please doubleclick on the following attachment to review
syllabus: '

MEDIATION 688X 1 | WINFIELD T7:35-9:25PM Please doubleclick on the following attachment to review
syllabus:
Students should read Chapter 1 of the text prior to the first
class.

NEGOTIATIONS 889 1 COLGAN W4 -5:50 PM Read Chapter 1 of text (Effective Legal Negotiation and

(GRADED) Settlement) prior to the first class.

OIL AND GAS LAW 6044X 1 BIBIKOS TH 6 -7:50 PM Please read Lowe et al., pp. 1-52; read Del Monte, Kelly, and
Garza cases in Ch. 1.

PENNSYLVANIA 741 1 DURKIN T5-6:50 PM Sign up on TWEN

CIVIL PRACTICE

PROFESSIONAL 702 1 | LEE M8-9:25PM / TH 6 - 7:25 PM Please read Spaulding (pp. 61-65 in the text) along with the

RESPONSIBILITY Preamble and Scope sections of the Model Rules of
Professional Conduct and Rules 1.4,1.6,1.7,3.3,3.4,4.1, & 4.2
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Mediation: Theory and Practice (2 Credits)

COURSE DESCRIPTION:

Mediation is a dispute resolution process where a neutral third party (the mediator) intervenes in
an existing or threatened dispute, either by the agreement of the parties or the direction of the
courts, with the goal of facilitating a negotiated resolution of the dispute. Due to the demands of
clients and courts for efficient and effective means of dispute resolution, lawyers frequently find
themselves engaged in the mediation process, either as an advocate for one of the disputants, or
as a neutral mediator.

Through readings, role-playing, and simulations, this highly interactive course will focus on the
roles, skills and ethical questions involved in mediation for clients, mediators, and lawyer
advocates. Students will learn the negotiation theories underlying mediation as a process; the
specific stages of a typical mediation; and the roles and skill sets of the participants.

The professor will base a student’s grade on the student’s performance in class, in mediation and
negotiation simulations, and on a final exam.

SCHEDULE:
Spring Semester 2013; Tuesdays, 7:35 p.m. to 9:25 p.m. in Classroom L205.

ADJUNCT PROFESSOR:

Michael W. Winfield
RHOADS & SINON LLP
One South Market Square
12th Floor

Harrisburg, PA 17101

(717) 237-6703
mwinfield@rhoads-sinon.com

REQUIRED TEXTBOOK

Golann & Folberg, Mediation: The Roles of Advocate and Neutral, Second Edition (Aspen
Publishers 2011).






SYLLABUS

A class by class syllabus is attached. Because the course is interactive and experiential, I may
alter the coverage to reflect class interests and learning opportunities.

CLASS EXERCISES AND ROLE-PLAYS

This course will utilize role-playing to provide actual experience negotiating and representing
clients in mediation. You will have an opportunity to observe and be observed in role-play
situations. Proficiency and confidence as a lawyer is based largely on experience. The purpose
of role-play exercises is to provide you with experience as a negotiator, mediator and advocate in
the mediation process, and the opportunity to see the process from the client's perspective. Role-
plays can, in some cases, be a more valuable experience than real cases for two reasons. First,
you have the opportunity, and are encouraged, to experiment with new and/or uncharacteristic
approaches and techniques with no real world consequences. Second, you will benefit from the
feedback and suggestions of the other participants and observers. Thus, an integral part of the
learning process is debriefing and discussing the results of the role-plays. The role-plays should
be an enjoyable part of the class. Take them seriously, but have fun with them. The more you
put into them, the more you will get out of them.

COURSE GRADING

Your grade for the course will be based on the following:

a. Preparation, Attendance and Participation (25% of grade).Y ou are expected to
read the assigned material before class, prepare for and participate in class discussion, exercises
and role-plays. Because this is a preparatory class with assigned role-plays, your classmates and
I must depend on your attendance each class. If you must miss a class or be late, please
communicate to me your likely absence or tardiness before class and let me know the reason. If
you are prepared and participate in good faith during the class, you will receive an A for this
grading component for the week. If you have an unexcused absence, you will receive a grade of
D for the week. An excused absence will not receive a grade for that week. Your weekly
participation grades will be averaged and count as twenty-five percent of your course grade.

b. Final Examination (75% of grade). There will be a closed book exam (although
you will be permitted to use an outline prepared by you). The exam format will be essay, short
answer, multiple choice, or a combination thereof. The examination will be based on the reading
assignments, class discussions, and any handouts provided during the course.

OFFICE HOURS

As an adjunct, I will not be maintaining regular office hours. However, I will make myself
available by appointment. If you would like to make an appointment, please send me an email or
call my office, and I will do my best to accommodate your schedule.





SYLLABUS

Date Assigned to Read Class Topic
Prior to Class

Class 1 Chapter 1 Introduction. Overview of Dispute Resolution
Processes.

Class 2 Chapter 2 Negotiation Styles

Class 3 Chapter 3 Negotiation Step-by-Step

Class 4 Chapter 4 Negotiation Psychology and Barriers to
Settlement

Class 5 Chapter 5 Overview of Mediation Process

Class 6 Chapter 5/6 Overview of Mediation (cont.); Stages of
Mediation

Class 7 Chapter 7 Process Skills

Class 8 Chapter 8 Emotional and Cognitive Forces

Class 9 Chapter 9 Merits Based Barriers to Resolution

Class 10 Chapter 10 Representing Clients/Mediation Advocacy

Class 11 Chapter 11 Representing Clients/Mediation Advocacy
(continued)

Class 12 Chapter 14 The Law of Mediation

Class 13 Chapter 15 Ethical Considerations

Class 14 Role Play Reflections and Viewpoints
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Legislation Vincent C. DelLiberato, Jr.
Spring 2013 Telephone:
Office: (717) 783-3989
Home: (717) 545-3093
Email: vdeliberato@palrb.us

Course Goal

To examine general and Pennsylvania legislative process and
statutory construction and to develop practical skill in
practicing legislative law.

Text

Eskridge, Jr., William N., Frickey, Philip P., and Garrett,
Elizabeth, Cases and Materials on Legislation, Statutes and the
Creation of Public Policy (St. Paul, Minnesota: Thomson West
Fourth Edition 2007) and 2012 Supplement.

Hornebooks

N.Singer, Statutes and Statutory Construction (St. Paul,
Minnesota: West Seventh Edition 2010).

Method

Assignments on the reverse side of this page must be read
in advance of class. The first assignment, pages 123-77, has
been posted. Thereafter, students must stay approximately 60
pages ahead in accordance with the schedule on the reverse side
of this page. Students must be prepared to discuss textual
material and cases In the assigned reading.

Grading

There will be a single examination at the end of the
course. The examination will consist of 20 short essays worth
80% and one longer essay worth 20%. Each short essay will be
objectively graded on issue recognition, statement of
appropriate legal principle, and application of legal principle
to facts. The long essay will be objectively graded on issue
recognition, statement of appropriate legal principle, and
application of legal principle to facts; the long essay will
also be subjectively graded on style of legal writing.





Class

10
11

12

13

14

Topic
Representation
Representation
Representation

Representation

SCHEDULE

Legislative Deliberation

Legislative Deliberation

Procedure
Procedure
Public Policy
Public Policy
Interpretation

Interpretation
Interpretation

Interpretation

Interpretation

Catch up

Text Pages

123-77

12-13 (Supp-)
177-235

14-16 (Supp-)
235-90

16-18 (Supp-)
18-43 (Supp-)
294-95

43-49 (Supp-.)
299-327
50-51(Supp.)
327-72

51-59 (Supp.)
373-408

59-61 (Supp-)
409-28

62-63 (Supp-)
429-35

63-64 (Supp-.)
587-631
631-88
689-749
749-798
798-830

77-85 (Supp-)
830-35

85-100 (Supp-)
835-61

101-08 (Supp-.)
862-903
108-10
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Updated 1/3/2013

Click here to access the Course Schedule
Click here to access the Harrisburg Campus Bookstore

COURSE TITLE NO SEC | PROFESSOR DAY/TIME FIRST ASSIGNMENT
PROPERTY II 516 NP | EVANS MW 3 - 3:55 PM Sign up on TWEN
For Monday: DKAS pp. 731-749 (Nuisance)
For Wednesday: DKAS pp. 750-61 and p. 763-768.
Register for class TWEN page and download syllabus.
PROPERTY II 516 R | DERNBACH T9:05-10PM/ TH7:30-825 | Sign up on TWEN
PM
Please read pp. 763-773
REAL ESTATE 760 1 BARROS TTH 4:10 - 5:35 PM Please review the real estate and recording sections of your
TRANSACTIONS first-year property outline.
SALES & LEASES 646 1 | MORINGIELLO TTH9 -10:25 AM Sign up on TWEN
Please sign up for the TWEN site. You will find the first
assignment on the class home page on TWEN.
INSURANCE 638 1 | ROBINETTE F9-10:50 AM Please read casebook pages 1-30.
PRIVACY LAW & 722 1 | POWER M6 -7:50 PM The required text is Soma and Rynerson, Privacy Law in a
POLICY Nutshell (Thomson West 2008). There is no reading
assignment for the first class. Instead, be prepared to discuss
these three questions: 1) What is the most important meaning
of privacy to you? 2) What are the greatest threats to privacy?
3) How much privacy are you willing to sacrifice for security
or convenience?
SPECIAL PROBLEMS 699X 1 | DAVIS FULL DAY - HB CAMPUS-1/5 | Sign up on TWEN
IN LEGAL ETHICS & 1/12 (8:30AM - 4:30PM)
Consult the course TWEN site and look at the first two
(Graded) .
problems, be prepared to answer all related questions and
recite on all materials. The only "outside" resource you must
have is a copy of the ABA Model Rules of Professional
Conduct which you can get from any source you wish.
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Click here to access the Course Schedule
Click here to access the Harrisburg Campus Bookstore

COURSE TITLE NO SEC | PROFESSOR DAY/TIME FIRST ASSIGNMENT

STATE 800 1 | GEDID MW 11:10 AM - 12:35 PM Sign up on TWEN

ADMINISTRATIVE

LAW & PRACTICE Read First Assignment on TWEN site. It is the first entry
under the tab on the left hand side of the page that is titled
Substantive Course Materials. It is general background and
introductory materials to development of administrative law
in the states.

We will also discuss the general outline of the course. You
may want to check the Syllabus tab of our TWEN site
occasionally. Within the next week there will be posted
syllabi for the substantive portion of our course (50%) and
the simulation portion of our course (50%).

TORTS II 520 N | LEE T10-11:25 AM / F1-2:25PM Please read Cyanamid (p. 729 in the text) and Langan
(available outside secretaries’ office).

TORTS II 520 P | S.RAEKER-JORDAN | T10-11:25AM/F1-2:25PM Please review the Negligence materials we covered at the end
of the Fall semester and be prepared to discuss the principles
we developed from them.

TORTS II 520 R | KEARNEY M6-7:25PM / TH8 - 9:25 PM Please read the attached Langan Case.as well as pp. 713-
719 on Strict Liability.

TRIAL METHODS 781 1 EAKIN TH 3 - 4:50 PM TBA

WHITE COLLAR 892 1 | COLE MW 3:30 - 4:55 PM Chap. 1, pp. 1-25

CRIME

WILLS & TRUSTS 834 1 | HUSSEY MW 1 -2:50 PM Sign up on TWEN
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682 STRICT LIABILITY Ch. 14

by calling the activity a nuisance, as in Gossett v. Southern R. Co., 115 Tenn.
376, 89 S.W. 737 (1905).

LANGAN v. VALICOPTERS, INC.

Supreme Court of Washington, 1977.
88 Wash.2d 855, 567 P.2d 218.

DOLLIVER, ASSOCIATE JUSTICE. This is an appeal from a judgment
against appellants for damages resulting from their crop spraying
activities. + « + The Langans are organic farmers: that is, they use
no nonorganic fertilizers, insecticides or herbicides to aid them in their
farming but rely on natural fertilizers and natural pest control agents.
They had planned to can and sell their produce to organic food buyers.

Valicopters, Inc., is a Washington corporation which engages in the
aerial application of agricultural pesticides. = s + The Thalheimers,
doing business as Thalheimer Farms, owned and farmed the land
adjoining that of the respondents. It was their land that was being
sprayed by Valicopters. + «+ «

On June 3, 1973, [defendant] sprayed for Colorado Beetle infesta-
tion on the Thalheimer farm with a chemical pesticide known as
Thiodan. « « « Patrick Langan testified that, during one spraying
pass, the helicopter began spraying while it was over. his property [and]
*+ « » that the spray settled on the entire length of their tomato,
bean, garlic, cucumber and Jerusalem artichoke rows. =+ « «

[The Northwest Organic Food Producers’ Association (NOFPA)
decertified the property of the Langans after laboratory tests showed
the crops had a residue higher than allowable under its by-laws.]

After a jury trial, a judgment in the amount of $5,500 was entered
against appellants. They appealed to the Court of Appeals, Division
Three. That court certified the case to this court and we accepted
certification. « «

The next issue is whether the trial court erred by instructing the
jury that appellants would be strictly liable for damage that was
proximately caused by their aerial spraying. The trial judge gave the
following instruction:

“If you find that defendants’ chemicals fell upon plaintiffs’ crops,
you are instructed that as a matter of law the defendants are liable for
such damage to plaintiffs’ crops, if any, as you find was proximately
caused by defendants’ spray application.”

Liability for damage caused by crop dusting or spraying generally
is imposed on the basis of either negligence or strict liability. See
generally Liability for Injury Caused by Spraying or Dusting of Crops,
Annot., 37 A.L.R.2d 833 (1971). The courts in most Jjurisdictions that
have held crop dusters liable have used the theory of negligence. [Cc]
However, other opinions which have ostensibly relied upon the princi-
ples of negligence have been criticized by legal writers because the
reasoning is not clear or more nearly resembles strict liability = « .





Ch. 14 ABNORMALLY DANGEROUS ACTIVITIES 683

In Washington, this court has adopted the Restatement (Second) of
Torts §§ 519, 520. Section 519 of the Restatement * provides:

“(1) One who carries on an abnormally dangerous activity is sub-
ject to liability for harm to the person, land or chattels of another
resulting from the activity, although he has exercised the utmost care
to prevent the harm.

“(2) This strict liability is limited to the kind of harm, the possibili-
ty of which makes the activity abnormally dangerous.”

Section 520 lists the factors to be used when determining what
constitutes an abnormally dangerous activity:

“In determining whether an activity is abnormally dangerous, the
following factors are to be considered:

“(a) existence of a high degree of risk of some harm to the person,
land or chattels of others;

“(b) likelihood that the harm that results from it will be great;

“(c) inability to eliminate the risk by the exercise of reasonable
care;

“(d) extent to which the activity is not a matter of common usage;

“(e) inappropriateness of the activity to the place where it is
carried on; and

“(f) extent to which its value to the community is outweighed by its
dangerous attributes.”

Whether an activity is abnormally dangerous is a question of law
for the court to decide. Siegler v. Kuhlman, [81 Wash.2d 448, 502 P.2d
1181 (1972) ; Restatement (Second) of Torts § 520, comment (/). In
making this determination, we have considered each of the factors
listed in the Restatement, § 520. We note that not all of the elements
listed in § 520 must weigh equally in favor of characterizing an activity
as abnormally dangerous in order that we may so find it to be.

“In determining whether the danger is abnormal, the factors listed
in Clauses (a) to (f) of this Section are all to be considered, and are all of
importance. Any one of them is not necessarily sufficient of itself in a
particular case, and ordinarily several of them will be required for
strict liability. On the other hand, it is not necessary that each of them
be present, especially if others weigh heavily. Because of the interplay
of these various factors, it is not possible to reduce abnormally danger-
ous activities to any exact definition. The essential question is whether
the risk created is so unusual, either because of its magnitude or
because of the circumstances surrounding it, as to justify the imposition
of strict liability for the harm which results from it, even though it is
carried on with all reasonable care.” Restatement (Second) of Torts

* The opinion quotes §§ 519 and 520, and minor changes in diction in the final vol-

their comments as they appeared in Tenta- ume, appearing in 1977. The language of
tive Draft No. 10 (1964). There were some the final volume is substituted here.—{Ed.]
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§ 520, comment (f). [C] However, in this case, each test of the Restate-
ment is met.

§ 520(a): Existence of a High Degree of Risk of Some Harm to the
Person, Land or Chattels of Others. It is undisputed among the authori-
ties cited to us that crop dusting involves an element of risk of harm.
In Note, Crop Dusting: Legal Problems in a New Industry, 6 Stan.L.
Rev. at 72-75, the author points out that the drift of chemicals is
virtually unpredictable due to three “uncertain and uncontrollable
factors: (1) the size of the dust or spray particles; (2) the air distur-
bances created by the [applicating aircraft]; and (3) natural atmospher-
ic forces.” The author discusses these three factors in detail and notes:
“In the opinion of leading scientists who are working to alleviate the
dangers of crop dusting, it is impossible to eliminate drift with present
knowledge and equipment. Experience bears this out.” 6 Stan.L.Rev.
at 75. *x » o«

§ 520(b): Likelihood That the Harm That Results from It Will Be
Great. Whether there will be great harm depends upon what adjoining
property owners do with their land. For example, one property owner
may grow wheat (a narrow-leafed crop) and his neighbor may grow peas
(a broad-leafed crop). The wheat farmer may wish to spray his crop
with the chemical herbicide (weed killer) 2,4-D, which kills only broad-
leafed plants. If the 2,4-D drifts onto the pea farmer’s property, his
entire crop could be destroyed since peas are broad-leafed plants.
Frear, Chemistry of Insecticides, Fungicides and Herbicides 316 (2d ed.
1948). The reported cases are illustrative of the many possible fact
situations which indicate that neighboring property may be sensitive to
and damaged by the spraying activity of an adjoining landowner. See
Comment, Crop Dusting: Two Theories of Liability?, 19 Hastings L.J.
476, 479, n. 38. s+ « »

As the present case illustrates, it is economically damaging for an
organic farmer who is a member of NOFPA to apply nonorganic
materials to his crops because he would lose the association’s certifica-
tion. There was substantial evidence before the trial court that, once
an organic farmer loses his certification, it is highly unlikely that he
will be able to sell his crops on the regular commercial market due to
his failure to enter into contracts with commercial produce buyers
before the season begins, and, even if he could sell his crops to a
commercial produce buyer, the farmer would be unable to command as
high a price for his goods as he could on the organic market.

§ 520(c): Inability to Eliminate the Risk by the Exercise of Reason-
able Care. The same elements that produce a high degree of risk of
harm, namely the uncontrollability of dust or spray drift (§ 520(a)
above), also cannot be eliminated by the exercise of reasonable care.

[C]

§ 520(d): Extent to Which the Activity is not a Matter of Common
Usage. The Restatement (Second) of Torts § 520(i), observes “An activi-
ty is a matter of common usage if it is customarily carried on by the
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great mass of mankind, or by many people in the community.” Al-
though we recognize the prevalence of crop dusting and acknowledge
that it is ordinarily done in large portions of the Yakima Valley, it is
carried on by only a comparatively small number of persons (approxi-
mately 287 aircraft were used in 1975) and is not a matter of common
usage.

§ 520(e): Inappropriateness of the Activity to the Place Where It Is
Carried on. Given the nature of organic farming, the use of pesticides
adjacent to such an area must be considered an activity conducted in an
inappropriate place.

§ 520(f): Extent to Which Its Value to the Community Is Out-
weighed by Its Dangerous Attributes. As a criterion for determining
strict liability, this factor has received some criticism among legal
writers. In 2 Harper & James, Law of Torts, Comment to § 14.4 (Supp.
1968), the authors suggest that § 520(f) is not a true element of strict
liability: “The justification for strict liability, in other words, is that
useful but dangerous activities must pay their own way.” [C]

There is no doubt that pesticides are socially valuable in the
control of insects, weeds and other pests. They may benefit society by
increasing production. Whether strict liability or negligence principles
should be applied amounts to a balancing of conflicting social interest—
the risk of harm versus the utility of the activity. In balancing these
interests, we must ask who should bear the loss caused by the pesti-
cides. [C]

In the present case, the Langans were eliminated from the organic
food market for 1973 through no fault of their own. If crop dusting
continues on the adjoining property, the Langans may never be able to
sell their crops to organic food buyers. Appellants, on the other hand,
will all profit from the continued application of pesticides. Under these
circumstances, there can be an equitable balancing of social interests
only if appellants are made to pay for the consequences of their acts.

We realize that farmers are statutorily bound to prevent the spread
of insects, pests, noxious weeds and diseases. RCW 15.08.030 and RCW
17.10.140-.150. But the fulfillment of that duty does not mean the
ability of an organic farmer to produce organic crops must be destroyed
without compensation.

Thus, for the reasons mentioned above, we find that the trial court
did not err by instructing the jury on strict liability. « »+ =«

There is no reversible error; the judgment of the trial court is
affirmed.

1. Some other activities held subject to strict liability:

A. Inflammable liquids stored in quantity in an urban area. Zero Whole-
sale Gas Co. v. Stroud, 264 Ark. 27, 571 S.W.2d 74 (1978) (propane gas);
Northglenn v. Chevron U.S.A, Inc.,, 519 F.Supp. 515 (D.Colo.1981) (service
station stored large amounts of gasoline underground near a residential area
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